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Hon. Joseph H. Mims
County Attorney
Midland County
Midland, Texas

Dear Sir: ‘

Opinion No. 0-6844

Re: Procedure for clearing
title of present owner of
land on which an order for
gsale for dellinquent taxes was
1ssued but no deed glven by
the sheriff to the State.

On September 20, 1945, you requested the opinion of
thia Department upon the captioned subject, settlng forth
the followlng facts:

"on September 18, 1908, in cause No. 377, in the
Distric¢t Court of Midland County, Texas, styled The State
of Texas vs. Unknownh Owner, et al, a judgment was rendered
which found that taxes were delinquent for the years 1889,
1890, 1891, 1892, 1893, 1894, 1895, 1896, 1897, 1899, 1900,
1901, 1903 and 1904, and foreclosing the tax llen of the State
of Texas as to all named defendents and against all persons
ownlng or having or claiming any interest in the property or
any part thereof. The court further ordered foreclosure of
the llen and provlding for issuance of order of sale, etc.,
and ordering applicatlon of the proceeds of sale to the
satisfaction of the judgment in the sum of $75.96.

"Afterwards, on October 31, 1908, an order of sale
1ssued on sald property, Lots 1, 2, 3, 4, 5, 6, 7, 8, 9. 10,
11 and 12, Block 19, Original Town of Midland, Midland Codunty,
Texas. The Sheriff never made a return on thls order, but
penclilled on the face of the order 1s the legend 'Scld to
State Jan. 5, 1909, for $92.46, Printer's fee, $5.00, $97.46."

"There was no deed given by Sheriff, nor any other
action had thereafter, In so far as the record shows.

"Questions:
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"l. Does the record operate to cast cloud on the
title of the present owners?

"2. If thls question is answered ln the affirmative,
can the State now proceed to disposses the present owners of
the landg?

"3. What interest, 1f any, has the State by reasocn
of the recond?

"4, How can the present owners clear their title
of the embarrassment of these proceedlnga?"

Numerous copinions previously rendered by thils
Department were sent to you upon the presumptlion that they
sufflclently answered your ingulry; however, these opinlons
were based upon the premlise that a valld sale had been had
in the proceedings. You have questloned whether or not a
sale was actually consummated in your case, and submitted
the following:

"In cause No. 377, referred to in my request for
oplnion, the Order of Sale specified that the sheriff return
the wrlt within 30 days, with his return thereon showling
how he executed the same. In so far as the record dlscloses,
no return was ever made showlng how the wrlt was dlsposed of.
The legend on the first page of the writ, 'Sold to State Jan.
5, 1909, foxr $92.46, Printers fee, $5.00, $97.46,' i3 not
aigned by anyone. There has never been, so far as the record
in Midland County shows, a levy upon the land, an advertlsement
of sale made, postlng of notices, or return on the writ show-
ing that the land was sold to the State or to anyone else,
or a deed given."

We are of the oplnlon that there was a slae of
the lands under consideration. We reach this conclusion
from the notatlon made upon the writ, which is commonly
done 1n all such sales, and second, because of the judicilal
policy to sustaln a sheriff's sale, and the presumption
that public offlcers properly dlscharge the dutles lmposed
upon them. To sustantiate the latter reason, we quote
from 18 Tex. Jur., p. 692, and 34 Tex. Jur., p. 462,
respectlively, as follows:

"The policy of the law 1s to sustain a sheriff's
sale where 1%t appears to have been falrly made. This is
beneficial to both creditor and debtor. Any other course
would, 1t has been observed, result 1n preventlng persons
from purchasing at such sales and paylng anything like a
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falr conslderation, and would lead generally to the sacrl-

fice of all property scld under judlcial process. (Consequently,
a court will not serutinize the incidents of a judicial =aale
with a view to defeating the proceedlng; on the contrary,

every reasonable intendment will be assumed in favor of

the sale, so as to secure, 1f thils can be done consistently
with 1e$a1 rules, the object which was lntended to be accomp-
1ished."

". . . the law presumes, until the contrary is
shown, that every public officer will discharge the dutles
Imposed upon him - in other words, that he will comply
with the law. It wlll be presumed also, 1in absence of a
zhowing to the contrary, that an officer has as %o past
conduct done his duty, and that he has acted in accordance
wilth the law, and wlthln, and not in excess of, his power
and authority. . ."

In opinion No. 0-6685, a copy of which was previous-
ly seni to you, thls Department held that the irregularity
of the sherlff's return or a fallure to make a return
does not affect the sale; that the egultable tltle passes to
the actual purchaser lrrespective of the ilrregularities in
the sherliff's return.

Based upon the foregolng statements, the State has
an equltable title to the land 1in question, and can sell the
same ag provided in the statutes. However, as stated in
npinion No. G-5771, a copy of which you have, the land can
he redeemed and upon tender of the proper amount, a certi-
ficate of redemption wlll be 1lssued.

Youre very truly
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